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The increase of international cooperation in research and development is resulting in more inventions being the
outcome of such cooperation. The EU is supportive of these developments and has set up rules to administer this
internationalisation. However, neither Regulation (EU) 1290/2013 nor any other legislative measure provides for har-
monisation with national law on inventorship, assignment, and patent filing requirements for multinational inventions.
This legal complexity hampers efficiency and leads to legal uncertainty with respect to the choice of law(s) governing
inventorship. As it stands, ALLEA observes the lack of harmonisation and invites the European Commission to
1) analyse the effect of diverging national rules on inventorship, assignment, and patent filing requirements on re-
search and development in the EU; 2) assess the appropriate scope and substance of legislative measures and
remedies at EU level, and 3) initiate discussions with regard to the prospect and feasibility of adopting harmonised
legal instruments on the international level.

I.
As a result of constantly increasing international co-

operation in research and development, inventions are
more often than before resulting out of collaborations be-
tween geographically distributed researchers, research
groups, and industry partners. For obvious reasons, this
development is supported by the EU. For instance, in
Regulation (EU) 1290/2013 on “Horizon 2020”1  it is no-
ted in Recital 3 that the Framework Programme is inten-
ded to

“support the achievement and functioning of the European Re-
search Area in which researchers, scientific knowledge and
technology circulate freely, by strengthening cooperation both
between the Union and the Member States, and among the

Member States, in particular through the application of a co-
herent set of rules”.

It is further recognised that an important object of
EU research policies is to ensure efficient dissemination
and exploitation of research results. Recital 34 of the
Regulation notes that 

“in the case of research with the potential for further develop-
ment into a novel medical technology (such as drugs, vaccines
and medical diagnostics), measures should be taken to ensure
the immediate exploitation and dissemination of the results,
where appropriate”.

To this end, Articles 41 to 44 lay down rules on
ownership, protection of results, dissemination and ex-
ploitation of results, and technology transfer. The effecti-
veness of these rules is, however, seriously hampered by
the fact that neither the Regulation nor other EU legisla-
tive measures provide for the harmonisation of national
law on inventorship, assignment, and patent filing requi-
rements for multinational inventions.

1 Regulation (EU) No 1290/2013 of the European Parliament and of
the Council of 11 December 2013 laying down the rules for participa-
tion and dissemination in “Horizon 2020 – the Framework Program-
me for Research and Innovation (2014-2020)” and repealing Regula-
tion(EC) No 1906/2006.
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II.
In a legal context, “multinational inventions” can be

defined as inventions conceived by two or more inven-
tors of different citizenship and/or residence, and/or in-
ventions assigned to assignees incorporated and/or domi-
ciled in different countries. In all cases involving multi-
national inventions, questions arise with respect to the
choice of law(s) governing inventorship. Choice of law
often becomes crucial when national law is not har-
monised, as in the present case. Further, as the laws of
more than one jurisdiction may apply to the same inven-
tion, conflicts of laws may arise. In this regard, ALLEA
draws attention to the Association for the Protection of
Intellectual Property’s (AIPPI) Resolution on Question
Q244, adopted on 14 October 2015,2 noting i.a. that:

“National requirements relating to foreign filings vary signifi-
cantly from jurisdiction to jurisdiction. In some countries a pa-
tent application must be first filed in the country where the in-
vention was made. In some countries, a foreign filing license or
procedure for requesting secrecy review prior to foreign filing is
available. In other countries, there are no requirements or limi-
tations on foreign filings. Penalties for violation of foreign filing
requirements include invalidity of the patent and possible cri-
minal liability.”

III.
To mention only a few illustrative examples of issues

arising in the context of the Regulation on “Horizon
2020”:

C The general rule that research results shall be owned
by the participant generating them (Article 41(1)),
presupposes that the national law(s) applicable in each
case lay down rules on inventorship and assignment
that is compatible with this rule (and with each other,
if the laws of two or several jurisdictions apply).

C The rule that the participating parties in certain ca-
ses shall have joint ownership to the results (Article
41(2)), is incomplete without harmonised rules go-
verning the dissemination and exploitation of jointly
owned inventions.

C The requirement that research results shall be ade-
quately protected “if possible, reasonable and justi-
fied given the circumstances” (Article 42(1)), may be
impossible to fulfil with respect to multinational in-
ventions. Say, for example, that certain research re-
sults are jointly owned by institutions in Poland,
Spain, and Italy. In this case, each national law re-
quires the domestic participant to file the first
patent application in the member state where it is
registered and domiciled. Because the requirements
of the national laws concerned are conflicting, they
cannot be complied with simultaneously.

IV.
In view of the above findings, ALLEA observes that

the lack of harmonisation is apt to cause uncertainties
and even legal obstacles which may impede international
research collaborations and be detrimental to the effi-
cient dissemination and exploitation of research results.

Therefore, ALLEA invites the European Commis-
sion to:

C Analyse the effect of diverging national rules on in-
ventorship, assignment, and patent filing require-
ments on research and development in the Euro-
pean Union, in particular with respect to inventions
resulting from publicly funded research.

C Assess the appropriate scope and substance of legi-
slative measures and remedies on the EU level.
Such measures and remedies should, at the very
least, lead to the abolishment of presently existing
first filing and foreign filing license requirements.

C Initiate discussions with regard to the prospect and
feasibility of adopting harmonised legal instruments
on the international level.

  

2 See http://aippi.org/committee/inventorship-of-multinational-inventions/.
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Intellectual Property Rights (IPRs), be it patents or copyrights, play an important role in all academic activities. The ALLEA
Permanent Working Group Intellectual Property Rights, which has been in existence since the 1990s, has prepared and issued
reflections, declarations and recommendations on the most challenging topics of IPRs. At present it is developing a horizon-
scanning mechanism to identify emerging issues and suggest appropriate solutions.
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